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The panel would have us require reasonable suspicion of criminal activity
before approaching a car awkwardly parked in a dark public space to check on the
welfare of the occupants. | disagree.

The car was parked alone at an angle on government premises at night. The
officer said he asked Ingram if he could roll down the window. Ingram said the
officer “politely but firmly” told him to roll the window down. The district judge
assumed the officer “told” the defendant to do so. | agree with the judge that this
was not an illegal seizure.

This circuit has joined our sister circuits in recognition that “an officer’s
approach of a car parked in a public place does not constitute an investigatory stop

or higher echelon Fourth Amendment seizure.” United States v. Kim;* see, e.qg.

United States v. Barry? (holding that officer’s approach of parked car and knocking

three times until window was rolled down did not constitute a seizure); United

States v. Hendricks® (finding no seizure where officer approached vehicle parked at

' 25 F.3d 1426, 1430 n.1 (9th Cir. 1994).
2 394 F.3d 1070 (8th Cir. 2005).
3319 F.3d 993 (7th Cir. 2003).



gas station); United States v. Baker* (holding that encounter with police officers,

who approached running vehicle stopped in traffic and made inquiries, was not a

seizure); Latta v. Keryte® (finding no seizure where officer approached a parked car

and asked defendant to get out); United States v. Encarnacion-Galvez® (finding no

seizure where officers approached a parked car and asked for identification).

Contrary to the panel, I do not find the Kim and Barry cases distinguishable from

this case. Indeed, the conduct in Kim (where the officers parked their vehicle so as
to partially block the defendant’s egress) and in Barry (where the officer continued
knocking on the window to require a response) was considerably more coercive
than the officers’ conduct here.

A seizure does not occur simply because a police officer approaches an

individual to make inquiries. Florida v. Bostick.” “So long as a reasonable person

would feel free to “disregard the police and go about his business,’ the encounter is
consensual and no reasonable suspicion is required.” 1d. “Only when the officer,

by means of physical force or show of authority, has in some way restrained the

4290 F.3d 1276 (11th Cir. 2002).

® 118 F.3d 693 (10th Cir. 1997).

¢ 964 F.2d 402, 410 (5th Cir. 1992).

7501 U.S. 429, 434; 111 S. Ct. 2382, 2386 (1991).
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liberty of a citizen may we conclude that a “seizure’ has occurred.” Id.

The test under United States v. Washington is whether the reasonable person

would think that compliance with the police would be compelled based on the
officer’s “officious or authoritative manner.”® Under the circumstances and the
police conduct here, a reasonable person would regard the encounter as what it was
— an inquiry — and not a show of force or authority to restrain the person. There
was no threatening behavior by the officer. Officer Martinez identified himself
and neither displayed his weapon nor challenged Ingram. Officer Johnson was
visible, but did not join in the initial discussion. Officer Martinez simply
instructed Ingram to roll down the window so that conversation could be
conducted. He did not persist in his demands in such an extreme fashion as to
communicate to Ingram that he would not take no for an answer. That conduct,
without more, did not amount to an intrusion upon any constitutionally protected
interest. Ingram was free to decline Officer Martinez’s request to roll down the
window but instead chose to do so and engage in conversation.

It does not follow that there was a seizure because some persons, under the
circumstances, would have complied or felt they should comply with Officer

Martinez’s instruction. While most citizens will respond to a police request, the

8 387 F.3d 1060, 1068 (9th Cir. 2004).

3



fact that people do so, and do so without being told they are free not to respond,
does not eliminate the consensual nature of the response. The societal pressure to
cooperate with law enforcement is not a sufficient restraint of liberty to raise the
interaction to a level that requires constitutional protection. Baker.® Police are
allowed, without the justification of an articulated basis for suspicion, to seek
cooperation, even though many citizens will defer to this authority of the police
because they believe — in some vague way — that they should. WAYNER.
LAFAVE ET AL., 2 CRIM. PROC. § 3.8(c) (2d ed. 1999). The key is that police
authority not be exercised so that it unambiguously goes beyond simply seeking to
take advantage of “the moral and instinctive pressures to cooperate” shared by the
general citizenry. Id.

Likewise, it does not matter that Ingram may have thought the officers
would inevitably escalate the encounter because he was, indeed, doing something
criminal. The Supreme Court has clarified that “the reasonable person standard
presupposes an innocent person.” Bostick.’® Thus, as Professor LaFave has
recognized, the free-to-go-about-one’s business test is applied from the perspective

of the reasonable person looking at what the police officer is doing or saying

® 290 F.3d 1276, 1278 (11th Cir. 2002).
501 U.S. at 438.



without the baggage of the belief that the officer surely will detain him because
there is a basis for his arrest. LAFAVE, § 3.8(c)

While the district court did not turn to another consideration, except to say
that the officers acted reasonably, | would deny suppression for another reason.
The Supreme Court and this circuit have recognized that, beyond criminal
investigation, police have community caretaking functions that justify action
without a warrant and without suspicion of criminal conduct. Cady v.

Dombrowski:* United States v. Bradley:*? United States v. Cervantes.’* Police

officers acting under the community caretaking function need only point to specific
and articulable facts to justify their reasonable belief that a citizen might need aid
and show that the action is not primarily motivated by intent to arrest and seize
evidence. Cervantes.*

Under the community caretaker doctrine, the reasonable suspicion must be

of need, not criminal activity. See People v. Ray.”> The officers in this case had

1 413 U.S. 433; 447; 93 S.Ct. 2523, 2531 (1973).
12 321 F.3d 1212,1214-15 (9th Cir. 2003).

3 219 F.3d 882, 889-90 (9th Cir. 2000).

" At 889-90.

15 21 Cal.4th 464, 471 (1999) (“Officers view the occupant as a potential
victim, not as a potential suspect”).



that. The decision to approach Ingram’s automobile was prompted by concern for
the safety of its occupants. There was no suggestion that the welfare check was a
pretext concealing investigatory police motive.

When a police officer observes circumstances or conduct suggesting that a
citizen might be in need of assistance or is in peril, then that officer is entitled to
stop and investigate regardless of the lack of any suspicion of criminal activity.
After all, as the California Supreme Court notes, that is what we expect them to do:

“[W]e commend the officers for at least doing their community service

to try to protect people and help people. . . . That is what law-abiding,

tax-paying citizens desire and expect of the local constabulary. . .. When

officers act in their properly circumscribed caretaking capacity, we will

not penalize the [government] by suppressing evidence of crime they

discover in the process.”

Ray."® See also Martin v. City of Oceanside'’ (“Citizens would have been justifiably
outraged if the officers had delayed their community caretaking responsibilities only

to discover later that [defendant] had become the victim of an otherwise preventable
crime or was in need of assistance, . . .”).

Because indicia of undue intimidation or force are absent in this case and
because the officers had reasonable basis to approach Ingram’s car to investigate

the well-being of the occupants, | would affirm the district court.

At 479.
7 360 F.3d 1078, 1084 (9" Cir. 2004).
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